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Gary, Aaron

From: Cronin, John

Sent: Monday, November 18, 2013 10:04 AM
To: Gary, Aaron

Subject: Drafting requests

Attachments: 425.109 fix.pdf;, 425.105 fix pdf

Hi Aaron,

On behalf of Rep. Born, | need you to draft two bills to amend Chapter 425. Please do them as P-Drafts to start.

Bill #2 would amend 425.105. Please have the bill draft reflect the changes shown in the second attachment.

John Cronin
Office of Rep. Mark Born
39" Assembly District



425.105 Cure of default.

(1) With respect to a transaction other than one pursuant to an open-end plan involving ¢
credit card, a A merchant may not accelerate the maturity of a consumer credit transaction,
commence any action except as provided in s. 425.205 (6), or demand or take possession of
collateral or goods subject to a consumer lease other than by accepting a voluntary surrender
thereof (s. 425.204), unless the merchant believes the customer to be in default (s. 425.103), and
then only upon the expiration of 15 days after a notice is given pursuant to s. 425.104 if the
customer has the right to cure under this section. &

(2) Except as provided in subs. (3) and (3m), for 15 days after such notice is given, a
customer may cure a default under a consumer credit transaction by tendering the amount of all
unpaid installments due at the time of the tender, without acceleration, plus any unpaid
delinquency or deferral charges, and by tendering performance necessary to cure any default
other than nonpayment of amounts due. The act of curing a default restores to the customer the
customer's rights under the agreement as though no default had occurred.

(3) A right to cure shall not exist if the following occurred twice during the preceding 12
months:

(a) The customer was in default on the same transaction or open-end credit plan;

(b) The creditor gave the customer notice of the right to cure such previous default in
accordance with s. 425.104; and

(c) The customer cured the previous defauit.

(3m) A right to cure shall not exist with respect to a default specified under s. 425.103 (2)
(bm).

(4) With respect to consumer credit transactions in which the creditor has a security interest
in, and possession of, instruments or documents, as each is defined in s. 409.102 (1), which
threaten to decline speedily in value, this section does not restrict the creditor's rights to dispose
of such property pursuant to subch. VI of ch. 409 and the terms of the creditor's security
agreement,

Original Version: 8/15/13

et e e e e e T A



Gary, Aaron

From: Cronin, John

Sent: Tuesday, December 03, 2013 5:10 PM

To: Gary, Aaron

Subject: RE: Drafting requests

Attachments: 425.109 Amendment Position Statement.pdf; 425.105 Amendment Position Statement.pdf
Hi Aaron,

I have attached two documents that provide the rationale behind the changes to 425.105 and 425.109.

The purpose of the change to 425.105 is to avoid a conflict with the National Banking Act and ensure we are remaining
consistent with applicable federal regulations. The purpose of the 425.109 change is to provide more clarity in lawsuits
aimed at collecting consumer credit debt.

Thanks again for your help on this. Email me back if you have additional questions.
John Cronin

Office of Rep. Mark Born
39" Assembly District

From: Gary, Aaron

Sent: Tuesday, December 03, 2013 4:04 PM
To: Cronin, John

Subject: RE: Drafting requests

HiJohn,

 am working on the change to s. 425.105. There are a number of other statutory provisions that may be
relevant here (see, e.g., s. 425.103 (1)), but it is hard for me to know without knowing exactly what your intent is in
making this change. Can you tell me what the intent is for this bill? On its face, the language suggests that a credit card
issuer may accelerate the maturity date and/or bring an action regardless of whether the customer/card holder is in
default or has had an opportunity to cure. Can you please describe for me what you intend the effect of this bill to be?

| have a similar question regarding the changes to s. 425.109. What is the intent in changing “creditor” to
“merchant” in this provision? The two terms seem to be used interchangeably in ch. 425 and each definition uses the
other term. See s. 421.301 (16) and {25). So | am trying to figure out what substantive effect this is intended to
have. Can you shed any light on that?

Thanks. Aaron

Aaron R. Gary

Attorney. Legislative Reference Bureau
608.261.6926 (voice)

608.264.6948 (fax)

aaron.gary@legis state wius

From: Cronin, John

Sent: Monday, November 18, 2013 10:04 AM
To: Gary, Aaron

Subject: Drafting requests



Position on Proposed Statutory Amendment to
Wisconsin Statutes Section 425.105

Purpose of proposed amendment: The purpose of the amendment is to avoid direct conflict with
the National Banking Act, which regulates federally chartered banks that issue credit cards on a
national scale. Sections 425.104 and 425.105 arc preempted by federal law to the extent that
they attempt to regulate national banks and their ability to accelerate the balance due on a credit
card account, and should be amended.

History: The National Banking Act of 1863 and the National Bank Act of 1864 (“NBA”)
established a federally chartered banking system. Through the NBA, Congress granted national
banks broad authority to exercise “all such incidental powers as necessary to carry on the
business of banking.” To oversee the system, Congress created a federal agency within the
Department of the Treasury called the Office of the Comptroller of the Currency (“OCC”). The
NBA gives the OCC the power to examine, supervise, and regulate all national banks and to
protect national banks from what the OCC describes as “potentially hostile state interference.”
Bank Activities and Operations; Real Estate Lending and Appraisals, 68 Fed Reg. 46, 119
(2003).

In January 2004, the OCC issued 12 C.F.R. § 7.4008 to clarify the applicability of statc
law to national banks’ non-real estate lending activitics. 69 Fed. Reg. at 1905. The regulation
sets forth a general preemption test and specific types of state laws preempted by the NBA. The
regulation provides, in pertinent part:

(1) Except where made applicable by federal law, state laws that obstruct,
impair, or condition a national bank’s ability to fully-exercise its federally
authorized non-real estate lending powers arc not applicable to national

banks.

(2) A national bank may make non-real estate loans without regard to
state-law limitations conceming:

[ L X



(iv) The terms of credit, including the schedule for repayment of
principle and interest, amortization of loans, balance, payments
due, minimum payments, or ferm to maturity of the loan,
including the circumstances under which a loan may be called
due and payable upon passage of time or a specified event
external to the loan;

12 C.F.R. § 7.4008(d)(emphasis added).

The OCC regulation cited above says that state laws conceming the schedule for
repayment and/or concerning the circumstances under which a loan may be called due and
payable do not apply to national banks. Sections 425.104 and 425.105 of the WCA attempt to
regulate activity which is expressly preempted by federal law and should be amended to remain

consistent with applicable federal regulations.

Current version of 425.105: The current version of Wis. Stat. Sec. 425.105 encompasses all open

and closed ended loans.

“4 merchant may not accelerate the maturity of a consumer credit transaction, commence
any action excep! as provided in s. 425.205 (6), or demand or take possession of
collateral or goods subject to a consumer lease other than by accepting a voluntary
surrender thereof (s. 425.204), unless the merchant believes the customer to be in default
(s. 425.103), and then only upon the expiration of 15 days after a notice is given pursuant
1o 5. 425.104 if the customer has the right to cure under this section.”

Benefit of proposed amendment: The proposed amendment does not change the 15 day notice
requirement for closed ended loans, and open ended loans that do not involve a credit card. 1t
simply clarifies that it does not apply to open ended credit card accounts.
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1 AN AcT ...; relating to: acceleration of certain obligations under the Wisconsin

2 Consumer Act.

Analysis by the Legislative Reference Bureau ‘

Under current law, a consumer credit transaction in which the amount financed
is $25,000 or less, and which is entered into for personal, family, or household
purposes, is generally subject to the Wisconsin Consumer Act (WCA). A consumer
credit transaction means a transaction between a merchanf and a customer in which
property, services, or money is acquired on credit and the customer’s ob&}gation is
payable in installments or a finance charge may be imposed. A merchant’is defined
to include, among others, a creditor or a seller of property on credit. A customér is
a persofi, other than an organization, who seeks or acquires Q/operty, “services,
money, or credit for personal, family, or household purposes. A créditor is defined as
a merchant who regularly engages in consumer credit transactions or in arranging
for the extension of consumer credit by, or procuring consumer credit from, third
persons. A consumer credit transaction may involve a consumer credit sale, a
consumer loan, a consumer leas€, or a transaction pursuant to an open—end credit
plan. An open-end credif plan means consumer credit extended on an account for
which: the creditor Ih/ay permit the customer to make purchases or obtain loans, from
time to time, directly from the creditor or indirectly by use of a credit card or other
device; the customer has the choice of paying the balance in full or in installments;
a finance ¢harge may be imposed by the creditor on the outstanding unpaid balance;
and the creditor has treated the transaction as open—end consumer credit for
purposes of disclosures required under the federal Consumer Credit Protection Act.
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Under current law, the WCA includes requirements for a creditor or merchant
to satisfy to enforce rights arising from a consumer credit transaction. A creditor’s
cause of action with respect to a customer’s obligation in a consumer credit
transaction does not accrue unless there is a default by the customer. A default
occurs upon the happening of certain events, including the failure to make payments
within specified times. For an open-end credit plan, default occurs with the failure
to pay when due on two oécasions within any 12—-moﬁ'fh period. If a merchant
believes that a customer is in default, the merchant may give the customer written
notice of the alleged Jefault and, if applicable, of the customer’s right to cure the
default. This notice of default must contain specified information, including
identification of the creditor and the consurfier credit transaction, a statenfent of the
nature"of the alleged default, and a clear stafement of the total payment needed to
cure the default and date by which the payment must be made.

Under current law, with limited exceptions, for 15 day?aﬁer a notice of default
is given to the customer, the customer may cure the default by paying the
outstanding kmount due, without acceleration, plus other charges‘owed or, if the
default does not arise from nonpayment, by tenderiig any other performance
required. The act of cun‘i{g a default restores The customer’s rights as though no
default had occurred. Under one exception to the right to cure, a customer does not
have a right to cure a default if, during the preceding 12 months, the customer twice
cured defaults on the sametransaction or open-end crgz‘c'lit plan. Unless a merchant
believes a customer is in default and, if the customer‘has a right to cure the default,
at least 15 days‘have elapsed since the merchant gave the customer notice of the
default, the merchant may not do any of the following: 1) accelerate'the maturity of
a consumer credit transaction; 2) with a limited exception, commencé any action; or
3) demand or take possession of collateral unless it is voluntarily surrendered.

This bill creates an exception to item 1), above, that a merchant general]y may
not accelerate the maturity of a consumer credit transaction for at least 15 days after
the merchant has given the customer notice of default. The bill creates an exception
to this prohibition for consumer credit trans‘a}ctions pursuant to open—end credit
plans involving credit cards issued by national banks. The bill also allows the
payment amount required to cure a default or redeem collateral, with respect to a
consumer credit transactipn pursuant to an open—end credit plan involving a credit
card issued by a national bank, to reflect an accelerated maturity date.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

N
SEcTION 1. 425.105 (1) of the statutes is renumbered 425.105 (1) (a) and

amended to read:

s
425.105 (1) (a) -A- With respect to a consumer credit transaction, a merchant

may not aecelerate-the-maturity-of-a-consumer-credit-transaction; commence any
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ARG:.......
SECTION 1
1 action except as provided in s. 425.205 (6), or demand or take possession of collateral
2 or goods subject to a consumer lease other than by accepting a voluntary surrender
3 thereof (s. 425.204), unless the merchant believes the customer to be in default (s.
4 425.103), and then only upon the expiration of 15 days after a notice is given
5 pursuant to s. 425.104 if the customer has the right to cure under this section.
History: 1971 ¢.239; 1975 ¢. 407, 421: 1991 a. 316; 2001 a. 10; 2005 a. 110, v
6 SECTION 2. 425.105 (1) (b) of the statutes is created to read:
7 425.105 (1) (b) A merchant may not accelerate the maturity of a consumer
8 credit transaction unless the merchant believes the customer to be in default (s.
9 - 425.103{ and then only upon the expiration of 15 days after a notice is given
10 pursuant to s. 425.1‘(,)(4 if the customer has the right to cure under this sec\;ion. This
11 paragraph does not apply to a consumer credit transaction pursuant to an open-—end
12 credit plan involving a credit card issued by a national bank.
13 SECTION 3. 425.105 (2) of the statutes is anr\{ended to read:
14 425.105 (2) Except as provided in subs. (3) and (3m), for 15 days after such
15 notice is given, a customer may cure a default under a consumer credit transaction
16 by tendering the amount of all unpaid installments due at the time of the tender,
17 without acceleration he sumer credit transaction is_pursuan
18
19 unpaid delinquency or deferral charges, and by tendering performance necessary to
20 cure any default other than nonpayment of amounts due. The act of curing a default
21 restores to the customer the customer’s rights under the agreement as though no

22 default had occurred.

History: 1971 ¢. 239; 1975 ¢. 407, 421; 1991 a. 316: 2001 a. 10; 2005 a. 110, V/
23 SECTION 4. 425.208 (1) (a) of the statutes is amended to read:
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SECTION 4

425.208 (1) (a) The total of all unpaid amounts, including any unpaid

delinquency or deferral charges due at the time of tender, without acceleration

ion i rsuan n—end credit plan involving a credi d
issued by a national bank; plus
History: 1971 ¢, 239; 1979 ¢. 10. 89; 1983 a. 389: 1991 a. 316; 1997 a. 302; 1999 a. 85: 2001 4. 10.
(END) Jp—
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DRAFTER’S NOTE LRB-3660/P1dn s
FROM THE ARGk
LEGISLATIVE REFERENCE BUREAU
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ATTN: John Cronin

Please review the attached draft carefully to ensure that it is consistent with your
intent. The text of the draft is significantly different from the proposed text provided
to me because the proposed text was not consistent with the explanation that was also
provided to me in the position statement. The proposed text appeared signiﬁca?ly
overbroad in two respects. First, it would have created an exception to all of s. 425105
(1), not just the acceleration language. The explanation of the proposed chapge
suggested that the intent was to override the acceleration language in s. 425.105 (1),
not to override the language requiring a default and expiration of the cure period before
suit may be brought. Second, the rationale for the change was the preemptive effect
of federal law when credit cards are issued by national banks. However, the proposed
text was not limited to credit cards issued by national banks. For these reasons, I have
modified the proposed text in an effort to match the intent explained in the position
statement. If I have mistaken your intent and your intent is to modify provisions
relating to the right to cure and the time when a lawsuit may be filed, additional
statutory provisions not included in this draft will also need to be treated.

As discussed above, the rationale for this bill is that Wisconsin statutes are clearly
preempted by federal law. If this is the case, the changes in this bill to reconcile these
statutes with federal law will have no substantive effect, as preemption means that
these statutes are already unenforceable to the extent that they conflict with federal
law.

Please let me know if you would like any changes made to the attached draft or if you
have any questions. If the attached draft meets with your approval, let me know and
I will convert it to an introducible “/1” draft.

Aaron R. Gary

Legislative Attorney

Phone: (608) 261-6926

E-mail: aaron.gary@legis.state.wi.us
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December 9, 2013

ATTN: John Cronin

Please review the attached draft carefully to ensure that it is consistent with your
intent. The text of the draft is significantly different from the proposed text provided
to me because the proposed text was not consistent with the explanation that was also
provided to me in the position statement. The proposed text appeared significantly
overbroad in two respects. First, it would have created an exception to all of s. 425.105
(1), not just the acceleration language. The explanation of the proposed change
suggested that the intent was to override the acceleration language in s. 425.105 (1),
not to override the language requiring a default and expiration of the cure period before
suit may be brought. Second, the rationale for the change was the preemptive effect
of federal law when credit cards are issued by national banks. However, the proposed
text was not limited to credit cards issued by national banks. For these reasons, I have
modified the proposed text in an effort to match the intent explained in the position
statement. If I have mistaken your intent and your intent is to modify provisions
relating to the right to cure and the time when a lawsuit may be filed, additional
statutory provisions not included in this draft will also need to be treated.

As discussed above, the rationale for this bill is that Wisconsin statutes are clearly
preempted by federal law. If this is the case, the changes in this bill to reconcile these
statutes with federal law will have no substantive effect, as preemption means that
these statutes are already unenforceable to the extent that they conflict with federal
law.

Please let me know if you would like any changes made to the attached draft or if you
have any questions. If the attached draft meets with your approval, let me know and
I will convert it to an introducible “/1” draft.

Aaron R. Gary

Legislative Attorney

Phone: (608) 261-6926

E-mail: aaron.gary@legis.state.wi.us
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Gary, Aaron

From: Cronin, John

Sent: Wednesday, December 11, 2013 2:45 PM
To: Gary, Aaron

Subject: RE: Drafting requests

Hi Aaron,

We are all set for 3:00PM on Wednesday, December 18". The meeting will be in Rep. Born’s office — 312 North.
Thanks,
John Cronin

Office of Rep. Mark Born
39™ Assembly District

From: Gary, Aaron

Sent: Tuesday, December 10, 2013 2:50 PM
To: Cronin, John

Subject: RE: Drafting requests

Hi John,

{ am available at 3:00 pm on Wed. 12/18. | should note that the other draft (LRB-3659) is in editing and you
should have it before that date. If that draft will also need changes, it might be easiest to try to do them both at the
same time.

Aaron

Aaron R. Gary

Attorney, Legislative Reference Bureau
608.261.6926 (voice)

608.264.6948 (fax

aaron.gary@legis. state. wi.us
From: Cronin, John

Sent: Tuesday, December 10, 2013 11:51 AM
To: Gary, Aaron

Subject: RE: Drafting requests

Hi Aaron,

Would you be able to come over next week and meet with Rep. Born and some stakeholders to discuss changes to
3660/P1? 3:00PM on Wednesday, December 18" would be optimal but the 19" is also open if that would be better. Let
me know what works best for you.

Thanks,

John Cronin
Office of Rep. Mark Born
39" Assembly District




Gary, Aaron

From: Cronin, John

Sent: Friday, December 20, 2013 9:21 AM
To: Gary, Aaron

Subject: 425.109 and 425.105 proposed changes
Hi Aaron,

Thanks again for taking the time to meet with us on Wednesday. | have received the updated language based on what
we discussed and it is included below. The proposed changes are underlined. Let me know if you have additional
questions or if anything needs to be clarified. Merry Christmas!

John Cronin
Office of Rep. Mark Born
39" Assembly District

109 -

As requested, we capie up with the following definition for "billing statement."

That beink: "a stdtement issued pursuant to 15 U.S.C. 1637."

This will regpfire two changes to the draft. The phrase "issued by the merchant and" should be
removed frgm Nnes 11-12 in section 3 and from lines 14-15 under section 6.

Furtherjé all agréed to add “at the time it was issued” in two places. The first being on page
two of/{he analysis in\(he second paragraph after “on the customer’s account.” Also, in the
statuté in Section 6, lin}\lé.

N

425.105 -

Add back in the portion of Section 1 that was stricken on line 4, and strike lines 6-10 on page
two - as was discussed at the meeting. The last word in line 10, and lines 11 and 12 on page
two would stay — which was also discussed. Below is our reasoning.

I think we were all on the same page at the meeting that the National Banking Act (NBA)
allows national banks to establish when there can be an acceleration of the balance with regard
to a credit card account issued by a national bank- and that pre-empts the state law right to cure
requirement with regard to national banks. Therefore, national banks should not be required to
send a right to cure before accelerating a credit card debt.



Aaron was concerned that we did not provide specific law with regard to where in the NBA
does it regulate when national banks have the right to commence an action to recover money
owed (i.e. sue). Our review of the National Banking Act found no such regulation over that
aspect. However, we do not believe that it is necessary for the following reason. In practice, if
the balance has been legally accelerated by the bank there is no longer a right to cure. See
Rosendale State Bank v Schultz, 123 Wis. 2d 195 (1985). As explained in the Rosendale, if the
obligation is entirely past due and owing (which it would be if it was already legally
accelerated), then there is no right to cure and therefore the notice is not required. So the
existing language Aaron came up with on page two lines 10-12 works for the intended purpose,
which is to exempt national banks from the requirements in that section due to pre-emption.

[
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1 K,‘ AN ACT to renumber and amend 425.105 (1); to amend 425.105 (2) and
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Analysis by the Legislative Reference Bureau

Under current law, a consumer credit transaction in which the amount financed
is $25,000 or less, and which is entered into for personal, family, or household
purposes, is generally subject to the Wisconsin Consumer Act (WCA). A consumer
credit transaction means a transaction between a merchant and a customer in which
property, services, or money is acquired on credit and the customer’s obligation is
payable in installments or a finance charge may be imposed. A merchant is defined
to include, among others, a creditor or a seller of property on credit. A customer is
a person, other than an organization, who seeks or acquires property, services,
money, or credit for personal, family, or household purposes. A creditor is defined as
a merchant who regularly engages in consumer credit transactions or in arranging
for the extension of consumer credit by, or procuring consumer credit from, third
persons. A consumer credit transaction may involve a consumer credit sale, a
consumer loan, a consumer lease, or a transaction pursuant to an open-end credit
plan. An open-end credit plan means consumer credit extended on an account for
which: the creditor may permit the customer to make purchases or obtain loans, from
time to time, directly from the creditor or indirectly by use of a credit card or other
device; the customer has the choice of paying the balance in full or in installments;
a finance charge may be imposed by the creditor on the outstanding unpaid balance;
and the creditor has treated the transaction as open-end consumer credit for
purposes of disclosures required under the federal Consumer Credit Protection Act.
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Under current law, the WCA includes requirements for a creditor or merchant
to satisfy to enforce rights arising from a consumer credit transaction. A creditor’s
cause of action with respect to a customer’s obligation in a consumer credit
transaction does not accrue unless there is a default by the customer. A default
occurs upon the happening of certain events, including the failure to make payments
within specified times. For an open—end credit plan, default occurs with the failure
to pay when due on two occasions within any 12-month period. If a merchant
believes that a customer is in default, the merchant may give the customer written
notice of the alleged default and, if applicable, of the customer’s right to cure the
default. This notice of default must contain specified information, including
identification of the creditor and the consumer credit transaction, a statement of the
nature of the alleged default, and a clear statement of the total payment needed to
cure the default and date by which the payment must be made.

Under current law, with limited exceptions, for 15 days after a notice of default
is given to the customer, the customer may cure the default by paying the
outstanding amount due, without acceleration, plus other charges owed or, if the
default does not arise from nonpayment, by tendering any other performance
required. The act of curing a default restores the customer’s rights as though no
default had occurred. Under one exception to the right to cure, a customer does not
have a right to cure a default if, during the preceding 12 months, the customer twice
cured defaults on the same transaction or open-end credit plan. Unless a merchant
believes a customer is in default and, if the customer has a right to cure the default,
at least 15 days have elapsed since the merchant gave the customer notice of the
default, the merchant may not do any of the following: 1) accelerate the maturity of
a consumer credit transaction; 2) with a limited exception, commence any action; or
3) demand or take possession of collateral unless it is voluntarily surrendered.

elerate the maturity of a-consumer credit transaction for at least 15 days after

—7 |to this pro“hlbltxon for consumer credit” transactions pdrsuant to ope ;
p1a13§ 4nvolving credit cards issu }1’By national ban The bil} also allows the
ayment amountffequlred to cure’a default or redeem collater? with respect’to a

onsumer CI/'Bdlt transaction pufsuant to an opgh—end credit plan involving a credit
ard issued by a national bark, to reflect an atcelerated maturity date.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

Tigbill “créﬁtes*anvexceptmn‘tmtém 1), above, that a mierchant generally may

|
/

v K
SECTION 1. 425.105 (1) of the statutes is éenumbel ed 425.105 (1) (a) anj v
amended to read: ( - NM 5>) )

\
425.105 (1) D A ‘thh resue{{ to a comumel crealt tr anﬁactmn\m merchant

may not }aecelem%e—theﬂawntyef—awnsame;—efed}mansae&m commence any
A ' g\m N
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SECTION 1

action except as provided in s. 425.205 (6), or demand or take possession of collateral
or goods subject to a consumer lease other than by accepting a voluntary surrender
thereof (s. 425.204), unless the merchant believes the customer to be in default (s.
425.103), and then only upon the expiration of 15 days after a notice is given

pursuant to s. 425.104 if the customer has the right to cure under this section /‘\

— \

SECTION ,2 425.105 (1) (b) of the’ sf:af”fes iscreated toread: -,
/ e \\\ ( J
42?/,1 5 (1) (b) A merchant may not accelerate e maturity of a consumer | =

“ oo re (.
credlt transaction }1 ss the merch nt believes the customer to’{)e in default (s.

-

4§5 103), and /ﬂmen only upon /the explratxo{;x/of 15 days afté; a notlce/lé given /
/

( Bursuant to s. 425 104 Wet has the right to cure under this sectlon This

p&”wh does not apply to a consumer credit transaction pursuant to an open—end

credlt plan 1nvolv1ng a credit card issued by a national bank. e

PR s

SECTION 3. 425.105 (2) of the statutes is amended to read:

4957105 (2) Except as prO/ded in subs. (3) and 911‘1) for 15 days after such \

f

} by tendering the anyhé of all unpaid 1nstall;nents due at the time of/he tender, f

without acceler //at’fen unless the consumer cred:t transaction is Eumuant to an /
S . . i .

- it pl lv national bank, plus any {
\

unpaid delinquency or deferral ghﬁrges, and by tendering p;rfo/rmance necessary to |

' notice is given, a customer /may cure a default underfa consumer credit tran?aon

cure any default other than ndﬁpayment of amounts due/ffhe act of curing a default

restores to the customer the customer’s rights un /e1 “the agreement as though no /
/

J—

defaulfg had occurred.
s
SECTION 4. 425.208 (1) (a) of the statutes is amended to read:
425.208 (1) (a) The total of all unpaid amounts, including any unpaid

delinquency or deferral charges due at the time of tender, without acceleration
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it plan involving a credit card
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INSERT ANAL:

This bill creates an exception to items 1) to 3), above, for consumer credit
transactions ;pzrsuant to open—end credit plans involving credit cards issued by
national banks. For these transactions, a cause of action against the customer still
accrues only upon default by the customer, but there is no requirement that the
merchant believe the customer to be in default or give the customer notice and a
15-day opportunity to cure the default before the merchant accelerates the maturity
of a consumer credit transaction, commences an action, or demands or takes
possession of collateral. The bill does not otherwise change the various restrictions
on when a merchant can take possession of collateral.

INSERT 3-16:

425.105 (2) Except as provided in subs. (3) and (3m), for 15 days after such

‘notice is given, a customer may cure a default under a consumer credit transaction

by tendering the amount of all unpaid installments due at the time of the‘tender,
without acceleration, plus any unpaid delinquency or deferral charges, and by
tendering performance necessary to cure any default other than nonpayment of
amounts due. The act of curing a default restores to the customer the customer’s

v
rights under the agreement as though no default had occurred. This subsection does

involvin redit card issued by a national bank.

History: 1971 ¢. 239; 1975 ¢. 407, 421; 1991 a. 316; 2001 a. 10: 2005 a. 110.

v
SECTION 1. 425.203 (1) of the statutes is amended to read:

495.203 (1) At any time after default (s. 425.103) and, except with respect to

a consumer credit transaction pursuant to an open—end credit plan involving a credit

o
rd is national bank, after the expiration of the period for cure of default

(s. 425.105), if applicable, a merchant may commence an action to recover collateral
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1 or goods subject to a consumer lease pursuant to s. 425.205, or reduce the claim to
2 a judgment by any available judicial procedure.
3 e 1 c§§$§5§7é2}$§305 (6) of the statutes is amended toJread:
4 425.205 (6) Action pursuant to this section may be commenced at any time after
5 the customer is in default, but, except with respect to a consumer credit transaction
6 edit plan involving a credit card issued by a :,1.
7 bank, the return day of process may not be set prior to the expiration of the period
8 for cure of the default by the customer (s. 425.105), if applicable.

History: 1971 c. 239; Sup. C1. Order, 67 Wis. 2d 585, 776 (1975); 1975 ¢. 407, 421; 1977 ¢. 449 5. 497, 1979 ¢. 32 5. 92 (16); 1981 ¢. 317; 1981 ¢. 391 5. 210; 1983 a. 389;
1989 a. 31; 1993 a. 246; 1997 a. 250; 2005 a. 255.

9
10
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/
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P Y0

Please review the attached draft carefully to ensure that it is consistent with your
intent.

The requested changes expand the scope of the bill as compaged to the “/P1” draft, so
other statutory provisions become relevant. Under s. 425.103 (1), a default must occur
before a cause of action accrues against the customer. I have not treated this provision
based on the assumption that a default should remain a prerequisite to a cause of
action against the customer but the customer shopuld no longer have a right to cure the
default after it oggurs. In addition to s. 425.103 (1), this issue is also relevant to 425.203
(1) and 425,205 (6). Please advise if,] have mistaken your intent with respect to ss.
425.103 (1), 425.203 (1), and 425.205 (6).

v

Also, there was another way that I could have drafted the treatments of ss. 425,105 (2),
425.203 (1), and 425.205 (6)4n this draft. I could have created s. 425.105 (3g) to read:
“A right to cure shall not exist with respect to a consumer credit transaction pursuant
to an open—end credit plan involving a credit card issued by a natignal bank.” Creating
this provision would eliminate the need to treat ss. 425.203 (1) and 425.205 (6) and
would allow a treatment of s. 425.105 (2) to simply include a cross-reference to this new
sub. (3g). Please let me know if you prefer this approach.

Please let me know if you would like any changes made to the attached draft or if you
have any questions. If the attached draft meets with your approval, let me know and
I will convert it to an introducible “/1” draft.

Aaron R. Gary

Legislative Attorney

Phone: (608) 261-6926

E-mail: aaron.gary@legis.state.wi.us
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January 8, 2014

Please review the attached draft carefully to ensure that it is consistent with your
intent.

The requested changes expand the scope of the bill as compared to the “/P1” draft, so
other statutory provisions become relevant. Under s. 425.103 (1), a default must occur
before a cause of action accrues against the customer. I have not treated this provision
based on the assumption that a default should remain a prerequisite to a cause of
action against the customer but the customer should no longer have a right to cure the
default after it occurs. In addition to s. 425.103 (1), this issue is also relevant to 425.203
(1) and 425.205 (6). Please advise if I have mistaken your intent with respect to ss.
425.103 (1), 425.203 (1), and 425.205 (6).

Also, there was another way that I could have drafted the treatments of ss. 425.105 (2),
425.203 (1), and 425.205 (6) in this draft. I could have created s. 425.105 (3g) to read:
“A right to cure shall not exist with respect to a consumer credit transaction pursuant
to an open—end credit plan involving a credit card issued by a national bank.” Creating
this provision would eliminate the need to treat ss. 425.203 (1) and 425.205 (6) and
would allow a treatment of s. 425.105 (2) to simply include a cross—reference to this new
sub. (3g). Please let me know if you prefer this approach.

Please let me know if you would like any changes made to the attached draft or if you
have any questions. If the attached draft meets with your approval, let me know and
I will convert it to an introducible “/1” draft.

Aaron R. Gary

Legislative Attorney

Phone: (608) 261-6926

E-mail: aaron.gary@legis.state.wi.us



Gary, Aaron

From: Cronin, John

Sent: Tuesday, January 14, 2014 6:21 PM
To: Gary, Aaron

Subject: Meeting tomorrow

Aaron,

In light of our meeting tomorrow, | have some updated information that | wanted to pass along. This should make things
a little easier for our discussion of LRB 3660/P2.
- Re: No changes to 425.103 — We are on the same page as you.
- Re: Creating 425.105(3g) — We like this alternative idea. There may be a little discussion as to how your
alternative affects 425.105(1) & (2)
- We would still like to discuss 425.203(1), 425.205(6), and 425.208(1)(a).

- [ actl ,
Loy I .

Thanks, I , YA - Al .
w1 f P Hr 008 () — erm {’“’3 het.

John Cronin /

Office of Rep. Mark Born 0e L < R

39" Assembly District ‘; (; .

¢ 5*{5 A ¢ L'V‘f’:"’ 125 ; ’

From: Cronin, John

Sent: Tuesday, January 14, 2014 12:40 PM
To: Gary, Aaron

Subject: RE: Meeting tomorrow

Excellent, thank you. The purpose of the meeting will be to get some follow-up clarification from you on the items in the
first paragraph of the drafter’s note and to walk us through the possible creation of 5.425.105(3g) that you mentioned in
the second paragraph. Additionally, the stakeholders had a suggestion that | have included below. It would be great if
you could shed a little bit of light on it tomorrow. Lastly, there may be a question about 5.425.208.

Thanks again and we will see you tomorrow at 11:00AM.
John Cronin

Office of Rep. Mark Born
39" Assembly District

Suggestion: We may want to define national bank for section 425.105 only. This would be very similar to what we just
did with the 425.109 bill to define billing statement. We could simply define National Bank for purposes of 425.105 only
as “a federally chartered bank regulated by the National Bank Act, 12 USC 38. “ We just want to avoid any confusion
over what constitutes a national bank. —

From: Gary, Aaron ! ‘ JE - ({ / ( ‘
Sent: Tuesday, January 14, 2014 11:57 AM A S VP e f;é il Lev b
To: Cronin, John ro, v i /
Subject: RE: Meeting tomorrow / . .
) ° pro 1 ol ',{w € ol Sy f{&\/f‘ «’/( < I
é. 1 ’1 S o T A ek _\‘{‘ £, «il “'”;’{ { ,., \'JJ
e # i = £ N -~ ’ - ‘ - El [

T



Yes, I'm available. Aaron

From: Cronin, John

Sent: Tuesday, January 14, 2014 10:34 AM
To: Gary, Aaron

Subject: Meeting tomorrow

Hi Aaron,

Would you be able to come over and meet with us to discuss changes to LRB 3660/P2 tomorrow at 11:00AM?
Thanks,

John Cronin

Office of Rep. Mark Born
39" Assembly District
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AN ACT to amend 425.105 (1), 425.105 (2), 425.203 (1), 425.205 (6) and 425.208
o
(1) (a) of the statutes; relating to: &cfeleratlon of, and a&@jcertain

obligations under the Wisconsin Consumer Act.

Analysis by the Legislative Reference Bureau

Under current law, a consumer credit transaction in which the amount financed
is $25,000 or less, and which is entered into for personal, family, or household
purposes, is generally subject to the Wisconsin Consumer Act (WCA). A consumer
credit transaction means a transaction between a merchant and a customer in which
property, services, or money is acquired on credit and the customer’s obligation is
payable in installments or a finance charge may be imposed. A merchant is defined
to include, among others, a creditor or a seller of property on credit. A customer is
a person, other than an organization, who seeks or acquires property, services,
money, or credit for personal, family, or household purposes. A creditor is defined as
a merchant who regularly engages in consumer credit transactions or in arranging
for the extension of consumer credit by, or procuring consumer credit from, third
persons. A consumer credit transaction may involve a consumer credit sale, a
consumer loan, a consumer lease, or a transaction pursuant to an open-end credit
plan. An open-end credit plan means consumer credit extended on an account for
which: the creditor may permit the customer to make purchases or obtain loans, from
time to time, directly from the creditor or indirectly by use of a credit card or other
device; the customer has the choice of paying the balance in full or in installments;
a finance charge may be imposed by the creditor on the outstanding unpaid balance;
and the creditor has treated the transaction as open-end consumer credit for
purposes of disclosures required under the federal Consumer Credit Protection Act.

-
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Under current law, the WCA includes requirements for a ereditor or merchant
to satisfy to enforce rights arising from a consumer credit transaction. A creditor’s
cause of action with respect to a customer’s obligation in a consumer credit
transaction does not accrue unless there is a default by the customer. A default
occurs upon the happening of certain events, including the failure to make payments
within specified times. For an open—end credit plan, default occurs with the failure
to pay when due on two occasions within any 12-month period. If a merchant
believes that a customer is in default, the merchant may give the customer written
notice of the alleged default and, if applicable, of the customer’s right to cure the
default. This notice of default must contain specified information, including
identification of the creditor and the consumer credit transaction, a statement of the
nature of the alleged default, and a clear statement of the total payment needed to
cure the default and date by which the payment must be made.

Under current law, with limited exceptions, for 15 days after a notice of default
is given to the customer, the customer may cure the default by paying the
outstanding amount due, without acceleration, plus other charges owed or, if the
default does not arise from nonpayment, by tendering any other performance
required. The act of curing a default restores the customer’s rights as though no
default had occurred. Under one exception to the right to cure, a customer does not
have a right to cure a default if, during the preceding 12 months, the customer twice
cured defaults on the same transaction or open—end credit plan. Unless a merchant
believes a customer is in default and, if the customer has a right to cure the default,
at least 15 days have elapsed since the merchant gave the customer notice of the
default, the merchant may not do any of the following: 1) accelerate the maturity of
a consumer credit transaction; 2) with a limited exception, commence any action; or
3) demand or take possession of collateral unless it is voluntarily surrendered.
~~ This bill creates an exception to ttems 1) to53); above;for-consumer-credit—

—— / transaetions pursuant to open—end credit plans involving credit cardi;?d by

P ¥ \ national b . For these transactions, a cause of action against the customer still
/ "‘y 37 accrues only Upon defaultflﬁz the customer, but there is néowequirem that the
{ Pl merchant believe thelistomer to be in default or give the cust * notice and a
\. ﬁ 1 7 \ 15-day opportunijtyto cu e default before the merchant acceléfates the maturity

" of a consumer”credit transaction, commences an action/or demar;as -or takes

possesmpnﬁ' collateral. The bill does ot-otherwise chan ¢ the various restrictions
on whén a merchant can take possession of collateral.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

1 / SEcTION 1. 42{105 (1) of the stz;tlt;ié;ﬁis'anmnded to read .

e )
2 425, 105 ,(1) —A- ubject to 25 103 (1), a mer chant;nax not acce]erate/the
3 maturlty of a consumer credlt transaction, commence aﬁv action except a/p‘\/wlvxded

e ettt 0 2t .
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1 h\ 8. 425 205 (6), or demand or take possessmn of ollateral or goods subject to a }

consumexj\ lease other than by accepting aﬂuntary surrender thereof (s. 425.204),

unless the r;fextg‘l'lant believes the cuStomer to be in default (s. 425.103), and then only

s

!

’ upon the expiratia\nxqf 15 ddys after a notice is given pursuant to s. 425.104 if the
| e

E customer has the/ r;ghf to ¢ure under this section. Thi ion 0 ly to
!

|
an open—end credit plan involving a credit }I

‘\SECTION 2. 425.105 (2) of the statutes is amended to read:

(\9 ! 9 425.105 (2) Except as provided in subs. (3) and (3m), /ﬁA‘S days after such
1 L /
; : 10 noticefigiven, a customer may cure a default under a y{sumer credit transaction
11 by tende i{lg the amount of all unpaid installment/sdue at the time of the tender,
12 without acceleration, plus any unpaid delinqueficy or deferral charges, and by
13 tendering peffc\rmance necessary to cure apy default other than nonpayment of
\
14 amounts due. The act of curing a default restores to the customer the customer’s

15 rights under the ag?&gment as though/hio default had occurred. This subsection does
//

16 not apply to a consumier credit {ransaction pursuant to an open-end credit plan
17 involvin, it card is i0 nk.

18 SECTION 3. 425. 20/ of the statutes is amended to read:

19 425.203 (1) At an'y tlm)\z{ter default (s. 425.103) and, except with respect to
20 /

21 card issued by?/ggtigngl bank, after '\he expiration of the period for cure of default
22 (s. 425.105),/}( applicable, a merchant I‘I\}H‘V commence an action to recover collateral
23 or goods/sﬁ/bject. to a consumer lease purs&nt to s. 425.205, or reduce the claim to
24 a judgnﬁént by any available judicial procedure

25 / SECTION 4. 425.205 (6) of the statutes is aménded to read:

“,
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\4\25.205 (6) Action pursuant to this section may be commenced aﬁ;myéme after

the custorer is in default, but, except with respect to a consumer credit transaction
pUrsua o0 an Open—end credit plan involving a credit-¢ard issued by a national
bank, the return day ofprocess may not be set priér to the expiration of the period

stomer (s. ,425/.105), if applicable.

for cure of the default by the
e

SECTION 5. 425.208 (1) (aw statutes is amended to read:
425.208 (1) (a) 'I:?nal of h@id amounts, including any unpaid

delinquency or deferral-€harges due at the time“ef tender, without acceleration

(END)
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This bill creates an exception to the general 15-day cure period for defaults on
obligations &rising from consumer credit transactions. Under the bill, there is no
right to cure a default with respect to a consumer creditfransaction pursuant to an
open—end credit plan involving a credit card issued by a nationd! bank. For these
transactions, a cause of action against the customer continues to accrue only upon
default by the customer, but there is no requirement that the merchant provide the
customer a 15-day opportunity to cure the default before the merchant accelerates
the maturity of the consumer credit transaction, commences an action, or demands
or takes possession of collateral.

INSERT 3-9:

SEcTION 1. 425.105 (2) of the statutes i%mended to read:

425.105 (2) Except as provided in subs. (3) and to (3m), for 15 days after such
notice is given, a customer may cure a default under a consumer credit transaction
by tendering the amount of all unpaid installments due at the time of the tender,

without acceleration, plus any unpaid delinquency or deferral charges, and by

© e 9 O, v s W

tendering performance necessary to cure any default other than nonpayment of
10 amounts due. The act of curing a default restores to the customer the customer’s

11 rights under the agreement as though no default had occurred.

History: 1971 c. 239; 1975 . 407, 421; 1991 a. 316: 2001 a. 10; 2005 a. 110.

12

v

13 SECTION 2. 425.105 (3g) of the statut\(ﬁ is created to read: _

14 425.105 (8g) A right to cure shall not exist with respect to a consumer credit
I
15 transaction pursuant to an open—end credit plan involving a credit card issued by a

16 national bank.
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PRELIMINARY DRAFT - NoT READY FOR INTRODUCTION

AN ACT to amend 425.105 (2); and to create 425.105 (3g) of the statutes;
relating to: the cure of defaults on certain obligations under the Wisconsin

Consumer Act.

Analysis by the Legislative Reference Bureau

Under current law, a consumer credit transaction in which the amount financed
is $25,000 or less, and which is entered into for personal, family, or household
purposes, is generally subject to the Wisconsin Consumer Act (WCA). A consumer
credit transaction means a transaction between a merchant and a customer in which
property, services, or money is acquired on credit and the customer’s obligation is
payable in installments or a finance charge may be imposed. A merchant is defined
to include, among others, a creditor or a seller of property on credit. A customer is
a person, other than an organization, who seeks or acquires property, services,
money, or credit for personal, family, or household purposes. A creditor is defined as
a merchant who regularly engages in consumer credit transactions or in arranging
for the extension of consumer credit by, or procuring consumer credit from, third
persons. A consumer credit transaction may involve a consumer credit sale, a
consumer loan, a consumer lease, or a transaction pursuant to an open—end credit
plan. An open—end credit plan means consumer credit extended on an account for
which: the creditor may permit the customer to make purchases or obtain loans, from
time to time, directly from the creditor or indirectly by use of a credit card or other
device; the customer has the choice of paying the balance in full or in installments;
a finance charge may be imposed by the creditor on the outstanding unpaid balance;
and the creditor has treated the transaction as open—end consumer credit for
purposes of disclosures required under the federal Consumer Credit Protection Act.
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Under current law, the WCA includes requirements for a creditor or merchant
to satisfy to enforce rights arising from a consumer credit transaction. A creditor’s
cause of action with respect to a customer’s obligation in a consumer credit
transaction does not accrue unless there is a default by the customer. A default
occurs upon the happening of certain events, including the failure to make payments
within specified times. For an open-end credit plan, default occurs with the failure
to pay when due on two occasions within any 12-month period. If a merchant
believes that a customer is in default, the merchant may give the customer written
notice of the alleged default and, if applicable, of the customer’s right to cure the
default. This notice of default must contain specified information, including
1dentification of the creditor and the consumer credit transaction, a statement of the
nature of the alleged default, and a clear statement of the total payment needed to
cure the default and date by which the payment must be made.

Under current law, with limited exceptions, for 15 days after a notice of default
is given to the customer, the customer may cure the default by paying the
outstanding amount due, without acceleration, plus other charges owed or, if the
default does not arise from nonpayment, by tendering any other performance
required. The act of curing a default restores the customer’s rights as though no
default had occurred. Under one exception to the right to cure, a customer does not
have a right to cure a default if, during the preceding 12 months, the customer twice
cured defaults on the same transaction or open—end credit plan. Unless a merchant
believes a customer is in default and, if the customer has a right to cure the default,
at least 15 days have elapsed since the merchant gave the customer notice of the
default, the merchant may not do any of the following: 1) accelerate the maturity of
a consumer credit transaction; 2) with a limited exception, commence any action; or
3) demand or take possession of collateral unless it is voluntarily surrendered.

This bill creates an exception to the general 15—day cure period for defaults on
obligations arising from consumer credit transactions. Under the bill, there is no
right to cure a default with respect to a consumer credit transaction pursuant to an
open—end credit plan involving a credit card issued by a national bank. For these
transactions, a cause of action against the customer continues to accrue only upon
default by the customer, but there is no requirement that the merchant provide the
customer a 15—-day opportunity to cure the default before the merchant accelerates
the maturity of the consumer credit transaction, commences an action, or demands
or takes possession of collateral.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 425.105 (2) of the statutes is amended to read:
425.105 (2) Except as provided in subs. (3) and to (3m), for 15 days after such

notice is given, a customer may cure a default under a consumer credit transaction
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by tendering the amount of all unpaid installments due at the time of the tender,
without acceleration, plus any unpaid delinquency or deferral charges, and by
tendering performance necessary to cure any default other than nonpayment of
amounts due. The act of curing a default restores to the customer the customer’s
rights under the agreement as though no default had occurred.

SECTION 2. 425.105 (3g) of the statutes is created to read:

425.105 (3g) A right to cure shall not exist with respect to a consumer credit
transaction pursuant to an open—end credit plan involving a credit card issued by a
national bank.

(END)



